
Best Practices For Effective (Virtual) 

Advocacy and Tips for the Young Lawyer  



As jury awards have been in a notable upward trend so has the evolution of aggressive 
attorneys. This change in culture and the now common-place shield of virtual platforms has 
cultivated an almost accepted practice of bullying opposing counsel. This is not limited to 
just one side. Not only are highly experienced attorneys getting bullied, but young lawyers, 
in particular, are absorbing the brunt of this trend in incivility are being virtually silenced 
and shamed for their youth and/or gender.  
 
This presentation will provide the tools for young (and experienced) attorneys on how to 
recognize escalating situations and how to handle aggressive or out of control depositions 
and not be embarrassed by the transcript. Presenters include David Ottenwess and Sarah 
Cherry of Ottenwess Law and Jodi Munn Schebel of Bowman and Brooke. The panel will 
also include Macomb County Circuit Court Judge Honorable Julie Gatti. 



 
David is the Founding Partner of Ottenwess Law and 
has been litigating for 35 years. He has defended highly 
contentious cases with some of the most notoriously 
aggressive attorneys in the state of Michigan. Although 
this panel is not long enough for all of his war stories, 
he has tried and tested tools that can be implemented 
by both young and experienced attorneys. 
 

 

Sarah is a Partner at Ottenwess Law whose practice 
focuses primarily on medical malpractice defense, 
professional liability, and executive employment 
matters. As a young(er) female attorney, she has been 
bullied by aggressive opposing counsel over the years 
and has some (not so secret) tactics that young 
attorneys can implement to find their voice and shut 
down the bullies. 
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Judge Gatti was elected to the Macomb County Circuit Court 
bench and began her term in January 2019. She was 
previously in private practice as a Divorce and Family Law 
attorney for 22 years. Judge Gatti will provide input from the 
bench and her advice for attorneys in situations involving 
aggressive attorneys both during litigation and oral 
argument. Judge Gatti will also provide some anecdotes on 
how she handles aggressive counsel in her courtroom.  

Jodi is the Managing Partner at Bowman and Brooke and 
focuses her practice on automobile product liability defense 
litigation. Jodi will walk us through how she masterfully 
handles aggressive attorneys and will indulge us in a story 
about the time she had an opposing counsel sanctioned for 
his poor behavior.  
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AGENDA 
• Change in culture and the evolution of aggressive attorneys  
• How to recognize escalating situations 
• How to handle aggressive situations 
• What if you are the aggressive attorney  
• The Court’s Perspective 
• Remedies and Relief  
• Q & A 
 
 
 



Amendments To The Michigan Court Rules 
Related To Virtual Proceedings 

MCR 2.408 - Use of Videoconferencing Technology in Civil Cases 
 

Subject to a determination by the court that the use of videoconferencing technology is 
inappropriate for a particular case under an analysis as contained in MCR 2.407(C), the use of 
videoconferencing technology shall be presumed for: (1) civil pretrials; (2) early scheduling 
conferences under MCR 2.401(B); (3) motions filed pursuant to MCR 2.119 regarding discovery; 
(4) adjournments; (5) modifications to scheduling orders; (6) motions in limine; (7) postjudgment 
collection or discovery matters; (8) testimonial proofs for hearings under MCR 3.210(A)(4); (9) 
motions to correct, strike, or amend pleadings; and (10) motions pursuant to MCR 2.116. 
 



Lawyer ’s Oath 

I will abstain from all offensive personality, and advance no 
fact prejudicial to the honor or reputation of a party or 
witness, unless required by the justice of the cause with which 
I am charged… 



Change In Culture And The Evolution 
Of Aggressive Attorneys  

•  Virtual advocacy  and online bravado 
 
•  Result driven pressures 
 
•  COVID and related fatigue 
 
•  Political and social cultural changes 
 
•  Movement away from civility and decorum 



How To Recognize Escalating Situations  

Insulting you or your 
methods 

Attempts to give you 
instruction 

Obstructing your 
deposition or overly 
leading the expert 

Gas lighting 



Bullying And Insult ing 

Opposing Counsel  



Example Of Expert and Attorney Joining 
Forces to Intimidate and Obfuscate  



Example of Expert  and Attorney 
Joining Forces to Intimidate and 
Obfuscate and Making a Record 



How To Handle  
Aggressive Situations  

Stay calm 

Do not engage or exchange insults 

Make a clean record 

Take a break 

Support each other 

Call the Judge (only when necessary) 

Terminate the deposition 





Making A Record – End of  
the Deposi t ion  



Making a Record – During the Deposition 



What If You Are The Aggressive Attorney?  

Own it & apologize Take a break Setting the tone Learn to recognize it 



Aggressive Attorneys  



Aggressive Attorneys  



Aggressive Attorneys  



Remedies and Relief  

• Terminate the deposition  
  
• Call the Judge during the deposition to address the aggressive behavior  
 
• File a motion for sanctions (MCR 2.306) 
 
• Call opposing counsel to discuss the aggressive behavior, insults, or obfuscating 
tactics 
 

 



Lifelines in an aggressive deposit ion 

• Make a record 
 

• Call a “friend” 
 
• Call the Court 



MCR 2.306(D) 
Motion to Terminate or Limit Examination; Sanctions; Asserting Privilege. 
 
(1) Motion. At any time during the taking of the deposition, on motion of a party or of the deponent and on a showing that the 
examination is being conducted in bad faith or in a manner unreasonably to annoy, embarrass, or oppress the deponent or 
party, or that the matter inquired about is privileged, a court in which the action is pending or the court in the county or district 
where the deposition is being taken may order the person conducting the examination to cease taking the deposition, or may 
limit the scope and manner of the taking of the deposition as provided in MCR 2.302(C). If the order entered terminates the 
examination, it may resume only on order of the court in which the action is pending. 
 
(2) Sanctions. On motion, the court may impose an appropriate sanction- including the reasonable expenses and attorney fees 
incurred by any party- on a person who impedes, delays, or frustrates the fair examination of the deponent or otherwise 
violates this rule. 
 
(3) Suspending Deposition. On demand of the objecting party or deponent, the taking of the deposition must be suspended for 
the time necessary to move for an order. MCR 2.313(A)(5) applies to the award of expenses incurred in relation to the motion. 



The Court’s Perspective  

• Attorneys to always act professional  
 
• Attorneys together through the entire case and likely on future cases 
 
• Impact on jurors 
 
• Basis for sanction motions 



AO No.  2020-23 — Adminis t ra t ive Order  
Regarding Profess ional ism Pr inciples  for  Lawyers  and Judges  

PREFACE 
 
Rule 1 of the Rules Concerning the State Bar provides, in part, that the “State Bar of Michigan shall . . . aid in promoting improvements in the 
administration of justice and advancements in jurisprudence, in improving relations between the legal profession and the public, and in promoting the 
interests of the legal profession in this State.” To achieve these goals, the State Bar of Michigan, acting in accord with the Michigan Supreme Court, has 
established twelve principles of professionalism (“Principles”) as guidance to attorneys and judges concerning appropriate standards of personal conduct in 
the practice of law. These Principles are not intended to form the basis for discipline, professional negligence, or sanctions; or to alter the Michigan Rules of 
Professional Conduct, the Michigan Code of Judicial Conduct, or the Michigan Court Rules; or to recast the Lawyer’s Oath, although many of the Principles 
are derived from these sources. Rather, the Principles are meant only to be remindful that members of our profession must never lose sight of the 
foundational principles of personal conduct that have always guided us in even our most ordinary and routine professional dealings. Together and 
individually, we must exhibit the highest levels of professional conduct in order to maintain and preserve, and to advance, our profession and to ensure that 
we each become exemplars of all that is best in this profession. If by the statement of these Principles the Michigan Supreme Court or the State Bar of 
Michigan runs the risk of being viewed as repetitive of existing strictures and standards, we view our obligation as the superintending authorities of the legal 
profession in our state to accept that risk rather than allowing these Principles ever to wither or to be treated as mere cant. 



PRINCIPLES OF PROFESSIONALISM 
 
In fulfilling our professional responsibilities, we as attorneys, officers of the court, and custodians of our legal system, must remain ever-mindful of 
our obligations of civility in pursuit of justice, the rule of law, and the fair and peaceable resolution of disputes and controversies. In this regard, we 
adhere to the following principles adopted by the State Bar of Michigan and authorized by the Michigan Supreme Court. 
 
* We show civility in our interactions with people involved in the justice system by treating them with courtesy and respect. 
 
* We are cooperative with people involved in the justice system within the bounds of our obligations to clients. 
 
* We do not engage in, or tolerate, conduct that may be viewed as rude, threatening or obstructive toward people involved in the justice system. 
 
* We do not disparage or attack people involved in the justice system, or employ gratuitously hostile or demeaning words in our written and oral legal 
communications and pleadings. 
 
* We do not act upon, or exhibit, invidious bias toward people involved in the justice system and we seek reasonably to accommodate the needs of 
others, including lawyers, litigants, judges, jurors, court staff, and members of the public, who may require such accommodation. 
 

AO No .  2020 - 23  — Admi n i s t r a t i ve  Or de r  Re ga r d i ng  P r o fe s s i ona l i s m 
P r i nc i p l e s  fo r  La wye r s  a nd  J udge s  



* We treat people involved in the justice system fairly and respectfully notwithstanding their differing perspectives, viewpoints, or politics. 
 
* We act with honesty and integrity in our relations with people involved in the justice system and fully honor promises and commitments. 
 
* We act in good faith to advance only those positions in our legal arguments that are reasonable and just under the circumstances. 
 
* We accord professional courtesy, wherever reasonably possible, to other members of our profession. 
 
* We act conscientiously and responsibly in taking care of the financial interests of our clients and others involved in the justice system. 
 
* We recognize ours as a profession with its own practices and traditions, many of which have taken root over the passing of many years, 
and seek to accord respect and regard to these practices and traditions. 
 
* We seek to exemplify the best of our profession in our interactions with people who are not involved in the justice system. 

AO No .  2020 - 23  — Admi n i s t r a t i ve  Or de r  Re ga r d i ng  P r o fe s s i ona l i s m 
P r i nc i p l e s  fo r  La wye r s  a nd  J udge s  

PRINCIPLES OF PROFESSIONALISM  (continued) 



Michigan Rules of Professional Conduct 

MRPC 3.4 
 
A lawyer shall not: 
 
(a) unlawfully obstruct another party's access to evidence; unlawfully alter, destroy, or conceal a document 
or other material having potential evidentiary value; or counsel or assist another person to do any such act; 



QUESTIONS? 
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